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EDITORIAL

Welcome to the sixth edition of The International Comparative Legal 
Guide to: Business Crime.
This guide provides the international practitioner and in-house counsel 
with a comprehensive worldwide legal analysis of the laws and regulations 
of business crime.
It is divided into two main sections:
Seven general chapters. These are designed to provide readers with 
a comprehensive overview of key issues affecting business crime, 
particularly from the perspective of a multi-jurisdictional transaction.
Country question and answer chapters. These provide a broad overview of 
common issues in business crime laws and regulations in 31 jurisdictions.
All chapters are written by leading business crime lawyers and industry 
specialists and we are extremely grateful for their excellent contributions.
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invaluable assistance.
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1 General Criminal Law Enforcement 

1.1 What authorities can prosecute business crimes, 
and are there different enforcement authorities at the 
national and regional levels?

The Hong Kong Police Force is generally responsible for maintenance 
of law and order in Hong Kong, and is bestowed with powers to 
conduct criminal investigations and commence prosecutions.  There 
are specialist units within the Hong Kong Police Force that deal 
with business crimes.  For example, the Commercial Crime Bureau 
(“CCB”) prosecutes serious and complex commercial fraud, and the 
counterfeiting or forgery of currency, commercial instruments and 
credit cards.  The Cyber Security and Technology Crime Bureau 
(“CSTCB”), which used to be one of the CCB’s divisions, was 
UHFHQWO\�HVWDEOLVKHG�LQ�-DQXDU\������WR�VSHFL¿FDOO\�KDQGOH�FRPSXWHU�
and technology crimes.  On the other hand, the Organized Crime 
and Triad Bureau (the “OCTB”) prosecutes organised crimes and 
syndicated criminal activities including money laundering. 
The Independent Commission Against Corruption (“ICAC”) is 
the independent investigative authority for prosecuting bribery 
and corruption offences both in the public and private sectors in 
+RQJ�.RQJ�� �7KH�&XVWRPV�	�([FLVH� �³&	(´��SURVHFXWHV� FULPHV�
concerning intellectual property rights infringement, illegal imports 
and exports as well as dutiable commodities. 
:LWK�UHVSHFW�WR�RIIHQFHV�LQ�WKH�¿QDQFLDO�PDUNHW��WKH�6HFXULWLHV�DQG�
Futures Commission (“SFC”) has extensive powers to investigate, 
GLVFLSOLQH� DQG� SURVHFXWH�� ¿QDQFLDO� LQVWLWXWLRQV�� OLFHQVHG� SHUVRQV�
and market participants on various forms of market misconduct 
including insider dealing, price rigging, false trading, market 
manipulation together with other types of regulatory offences. 
While Hong Kong is a Special Administrative Region of the 
People’s Republic of China, its legal system and legal enforcement 
authorities are entirely distinctive from that of Mainland China 
under the “one country, two systems” policy.  As such, there is no 
distinction of enforcement authorities at the national and regional 
levels within Hong Kong. 

1.2 If there are more than one set of enforcement 
agencies, please describe how decisions on which 
body will investigate and prosecute a matter are 
made.

The Department of Justice (“DOJ”) has the overall responsibility for 
conducting criminal prosecutions in Hong Kong, while the aforesaid 
authorities initiate investigation based on the nature of the business 

crimes as described in question 1.1 above.  The DOJ works with 
these investigative authorities by providing legal advice, making 
prosecution decisions and representing the government in legal 
proceedings, particularly on cases that are complex in nature or 
those that involve important points of law or public interest issues.  
In practice, prosecution at the summary level (i.e., at the Magistrates’ 
courts, which are the lowest level of criminal courts in Hong Kong) 
involve simple cases that are processed by the investigative bodies 
WKHPVHOYHV�DQG�PD\�QRW�UHTXLUH�WKH�VSHFL¿F�LQYROYHPHQW�RI�WKH�'2-�
In determining whether or not to prosecute, the DOJ and these 
LQYHVWLJDWLYH� DXWKRULWLHV� JHQHUDOO\� FRQVLGHU� WZR� LVVXHV�� ¿UVW�� LV� WKH�
HYLGHQFH�VXI¿FLHQW�WR�MXVWLI\�WKH�LQVWLWXWLRQ�RI�FULPLQDO�SURFHHGLQJV"�
Second, if it is, does the public interest require a prosecution to take 
place? 

1.3 Is there any civil or administrative enforcement 
against business crimes? If so, what agencies enforce 
the laws civilly and which crimes do they combat?

Some agencies mentioned in question 1.1 above have powers to 
impose civil and administrative penalties. 
For example, the SFC enforces the provisions of the Securities 
and Futures Ordinance under a dual civil and criminal regime – it 
can either bring a market misconduct case before a civil tribunal 
named the Market Misconduct Tribunal (“MMT”) or commence 
prosecution in the criminal courts. 
For matters before MMT, the SFC can seek civil sanctions against 
a person found to have engaged in market misconduct such as 
SD\PHQW�RI�UHVWLWXWLRQ��GLVTXDOL¿FDWLRQ�DV�D�GLUHFWRU�� OLTXLGDWRU��RU�
receiver or manager of a corporation, “cold shoulder order” (i.e. 
prohibition from dealing directly or indirectly in the Hong Kong 
¿QDQFLDO� PDUNHW�� DQG� ³FHDVH� DQG� GHVLVW� RUGHU´� �L�H�� D� IRUP� RI�
permanent injunction against the misconduct in question).
For regulatory matters, the SFC can take out disciplinary actions by 
itself against licensed persons or corporations, such as revocation or 
VXVSHQVLRQ�RI�OLFHQFHV��SURKLELWLRQ�RI�DSSOLFDWLRQ�IRU�OLFHQFHV��¿QH�
and reprimand. 

2 Organisation of the Courts

2.1 How are the criminal courts in Hong Kong structured? 
Are there specialised criminal courts for particular 
crimes?

Criminal prosecutions can be brought at different levels of criminal 
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courts in Hong Kong depending on the gravity of the offences and 
the potential sentencing that the charges would attract. 
Magistrates’ Courts – For less serious offences, charges can be 
brought at Magistrates’ Courts which can impose a maximum 
of two years’ imprisonment for a single charge and three years’ 
imprisonment for multiple charges.
District Court – For more serious cases, charges can be brought at 
the District Court, which can impose up to a maximum of seven 
years’ imprisonment.  
Court of First Instance of the High Court – For offences of a severe 
JUDYLW\� RU� VLJQL¿FDQW� VFDOH�� WKH� JRYHUQPHQW� HQIRUFHPHQW� DJHQWV�
can bring charges at the Court of First Instance at the High Court, 
which can impose a maximum sentence of life imprisonment (this is 
subject to the statutory maximum penalty of the particular offences 
concerned).  
Criminal appeals are generally handled by the Court of First 
Instance, the Court of Appeal and the Court of Final Appeal.  
There are no specialised criminal courts for particular crimes. 

2.2 Is there a right to a jury in business-crime trials?

Trials are conducted before a jury in the High Court.  However, 
there is no right to a jury trial at the Magistrates’ Courts or the 
District Court. 

3 Particular Statutes and Crimes

3.1 Please describe any statutes that are commonly 
used in Hong Kong to prosecute business crimes, 
including the elements of the crimes and the requisite 
mental state of the accused:

o Fraud and misrepresentation in connection with sales of 
securities

 Under the Securities and Futures Ordinance, it is an offence 
IRU� D� SHUVRQ� WR� HPSOR\� DQ\� GHYLFH�� VFKHPH� RU� DUWL¿FH� LQ�
a transaction involving securities, futures contracts or 
leveraged foreign exchange trading, with intent to defraud 
or deceive.  Similarly, it is an offence to engage in any act, 
practice or course of business that is fraudulent or deceptive, 
or would operate as fraud or deception. 

 Under the same Ordinance, a person is guilty of disclosure 
of false or misleading information inducing transactions if he 
discloses, disseminates or circulates information that is false 
or misleading as to a material fact in inducing securities or 
futures transactions, and that he knows that, or reckless as to 
whether, the information is misleading. 

o Accounting fraud
 Under the Theft Ordinance, a person is guilty of false 

DFFRXQWLQJ�LI�KH�GHVWUR\V��GHIDFHV��FRQFHDOV�RU�IDOVL¿HV�DQ\�
account, record or document required for an accounting 
purpose, or where he produces or makes use of any such 
account etc., knowing it is or may be misleading, false or 
deceptive in a material particular.  The offender must have 
acted dishonestly with a view to gain for himself or another, 
or with intent to cause loss to another. 

o Insider trading
 “Insider trading” is termed “insider dealing” in Hong 

Kong, and it is an offence under the Securities and Futures 
Ordinance.  In general terms, it is an offence for a person 
who has insider information to deal in securities, encourage 
or procure another person to deal in such securities, or 
disclose insider information to another knowing or having 

reasonable cause to believe that the other person will make 
use of information for the purpose of dealing, etc. 

o Embezzlement
� 7KHUH�LV�QR�VSHFL¿F�RIIHQFH�RI�HPEH]]OHPHQW�LQ�+RQJ�.RQJ���

Such conduct will likely be prosecuted as fraud or theft under 
the Theft Ordinance, or conspiracy to defraud under the 
common law.

 A person commits fraud if he by any deceit and with intent 
to defraud induces another person to commit an act which 
UHVXOWV� LQ�EHQH¿W� WR�DQ\�SHUVRQ�RWKHU� WKDQ� WKH�SHUVRQ�EHLQJ�
GHIUDXGHG�� RU� UHVXOWV� LQ� SUHMXGLFH� RU� D� VXEVWDQWLDO� ULVN� RI�
prejudice to any other person.

 In respect of theft, a person commits an offence if he 
dishonestly appropriates property belonging to another with 
the intention of permanently depriving the other of it. 

 Further, under the common law, it is an offence for two or 
more persons to agree dishonestly with the purpose of causing 
economic loss to, or putting at risk the economic interests of 
DQRWKHU��RU��ZLWK�WKH�UHDOLVDWLRQ�WKDW�WKH�XVH�RI�WKRVH�PHDQV�
may cause such loss or put such interests at risk.  While an 
intention to defraud is a necessary element, actual detriment 
need not be shown. 

R� %ULEHU\�RI�JRYHUQPHQW�RI¿FLDOV
 This is an offence under the Prevention of Bribery Ordinance 

which prohibits a person to offer any advantage to a public 
servant as an inducement to or reward for that public 
servant’s performance or forbearance in performing any act 
in his capacity as a public servant.  For the recipient side, it is 
also an offence for the public servant to accept any advantage 
as an inducement to or reward.

o Criminal anti-competition
 Anti-competition conduct is not a criminal offence in Hong 

Kong.  Such conducts are regulated under the Competition 
Ordinance, which was enacted in June 2012 but is not 
expected to come into force until at least late 2015.  Only civil 
sanctions are available under the Competition Ordinance. 

o Tax crimes
 There are numerous revenue and customs related offences 

in Hong Kong.  The most commonly prosecuted offence is 
tax evasion under the Inland Revenue Ordinance, whereby a 
person wilfully with intent evades tax in Hong Kong by, for 
instance, making any false statements in his tax return or in 
any answers to the questions raised by the Inland Revenue 
Department. 

o Government-contracting fraud
� 7KHUH�LV�QR�VSHFL¿F�RIIHQFH�UHODWLQJ�WR�JRYHUQPHQW�FRQWUDFW�

fraud.  Generally speaking, this can be prosecuted as fraud 
under the Theft Ordinance or bribery under the Prevention of 
Bribery Ordinance (see above).

o Environmental crimes
 There are different types of environmental crimes in Hong 

.RQJ���)RU�H[DPSOH��XQDXWKRULVHG�ODQG�¿OOLQJ�DQG�À\�WLSSLQJ�
activities are offences under the Waste Disposal Ordinance.   
A person commits an offence if he uses any land or premises 
for the disposal of waste without the necessary licence from 
WKH�'LUHFWRU�RI�(QYLURQPHQWDO�3URWHFWLRQ�WR�XVH�WKH�ODQG�RU�
premises for that purpose.

R� &DPSDLJQ�¿QDQFH�HOHFWLRQ�ODZ
� 7KH�HOHFWLRQ� ODZ� LV�JHQHUDOO\� UHJXODWHG�XQGHU� WKH�(OHFWLRQV�

(Corrupt and Illegal Conduct) Ordinance. 
 Under this Ordinance, any person who provides, or meets all or 

part of the cost of providing any food, drink or entertainment 
for another person as an inducement to or a reward for that 
person or a third person to vote or not to vote at the election for 
particular candidate(s) shall be guilty of an offence. 

Haldanes Hong Kong
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 Any person who solicits, accepts or takes food, drink or 
entertainment as an inducement or reward for performing the 
above act shall likewise be guilty of an offence.  

 In addition, only a candidate and election expense agent 
appointed by him can incur election expenses.  Any person who 
incurs election expense without the candidate’s authorisation is 
liable to commit an offence under this provision.

o Market manipulation in connection with the sale of 
derivatives

 False trading and price rigging are offences under the 
Securities and Futures Ordinance regarding market 
manipulation in connection with the sale of derivatives. 

 False trading is essentially concerned with the creation of a 
false or misleading appearance of active trading in securities 
or futures contracts, or false or misleading appearance as to 
the price of or market in securities or futures contracts.

� 3ULFH� ULJJLQJ� SURKLELWV� DQ\� VRUW� RI� ¿FWLWLRXV� RU� DUWL¿FLDO�
transaction or device undertaken with the intention that, 
or being reckless as to whether or not it has the effect of 
maintaining, increasing, reducing, stabilising or causing 
ÀXFWXDWLRQV�LQ�WKH�SULFHV�RI�VHFXULWLHV�DQG�IXWXUHV�

o Anti-money laundering or wire fraud
 Under the Organized and Serious Crimes Ordinance, it is, 

in general terms, an offence to deal with proceeds of an 
indictable offence and the alleged offender knows or has 
reasonable grounds to believe that this is the case. 

3.2 Is there liability for inchoate crimes in Hong Kong? 
Can a person be liable for attempting to commit 
a crime, whether or not the attempted crime is 
completed?

Yes, there is liability for inchoate crimes in Hong Kong. 
Generally speaking, under the Crimes Ordinance, a person can be 
liable for attempting to commit a crime if, with intent to commit 
an offence, he does an act which is “more than preparatory” to the 
commission of the offence.  A person may be guilty of attempt even 
if it would be impossible to commit the substantive offences. 

4 Corporate Criminal Liability

4.1 Is there entity liability for criminal offences? If so, 
under what circumstances will an employee’s conduct 
be imputed to the entity?

Legislation such as the Companies Ordinance makes express 
provision for corporate liability.  Further, a company is a “person” 
in the eyes of the Hong Kong law and is therefore capable of being 
prosecuted unless a statute indicates otherwise. 
The common scenario is that companies can be prosecuted for strict 
liability offences where the employee’s conduct is considered the 
act of the company. 
In addition, with respect to offences involving a requisite mental 
element, a company can be liable if the act and state of mind of its 
director, manager or senior employee who is its “directing mind” 
can be attributed to the company. 

���� ,V�WKHUH�SHUVRQDO�OLDELOLW\�IRU�PDQDJHUV��RI¿FHUV��DQG�
directors if the entity becomes liable for a crime?

<HV�� SHUVRQDO� OLDELOLW\� IRU� FRPSDQ\� RI¿FHUV� LV� RIWHQ� VSHFL¿FDOO\�
stipulated in statutory provision whereby a company commits 

an offence with the consent or connivance of, or because of the 
QHJOLJHQFH�RI��WKH�RI¿FHUV�FRQFHUQHG���7KH�RI¿FHUV�ZLOO�EH�OLDEOH�IRU�
the like offence provided that each and every element of an offence 
is proved beyond reasonable doubt by the prosecution.

4.3 Where there is entity liability and personal liability, do 
the authorities have a policy or preference as to when 
to pursue an entity, when to pursue an individual, or 
both?

The Prosecution Code is silent on this point.  The government 
authorities generally have the discretion to decide whether to pursue 
an individual, an entity, or both.  Such decisions are normally made 
RQ�D�FDVH�E\�FDVH�EDVLV�EDVHG�RQ�VXI¿FLHQF\�RI�HYLGHQFH�DQG�SXEOLF�
interest. 

5 Statutes of Limitations

5.1 How are enforcement-limitations periods calculated, 
and when does a limitations period begin running?

There are no limitation periods for prosecuting indictable offences, 
which are generally more serious in nature.  However, for offences 
which are triable in the Magistrates’ Courts only, proceedings shall 
generally be commenced within six months from the time when 
offence arose.

5.2 Can crimes occurring outside the limitations period 
be prosecuted if they are part of a pattern or practice, 
or ongoing conspiracy? 

Offences relating to conspiracy are generally indictable offences 
which are not subject to any limitation period.

5.3 Can the limitations period be tolled? If so, how?

No, they cannot. 

6 Initiation of Investigations

6.1 How are investigations initiated? Are there any rules 
or guidelines governing the government’s initiation of 
any investigation? If so, please describe them.

Government authorities can commence an investigation upon 
receipt of information from a complainant or other sources of 
information, or upon having reasonable suspicion of any form of 
crime or misconduct. 
The CCB, ICAC and SFC investigations are commonly triggered by 
reports made by complainants, who are usually victims or aggrieved 
parties of the crime concerned. 
The ICAC also accepts complaints that are made anonymously.  
Media reports and self-reporting by corporations or their employees 
concerning a particular crime may also trigger investigations by 
these agencies. 
In addition, the SFC monitors the stock market through its Market 
Surveillance System, which contains real-time market transaction 
GDWD�� DQG� SURDFWLYHO\� LGHQWL¿HV� DQ\� LUUHJXODU� DQG� XQXVXDO�PDUNHW�
activities and commences investigations. 

Haldanes Hong Kong
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 (2) litigation privilege, which applies to communications 
between lawyers (and in some circumstances their clients) 
and third parties made for the dominant purpose of 
obtaining legal advice or collecting evidence in respect of 
H[LVWLQJ�RU�FRQWHPSODWHG�OLWLJDWLRQ��DQG

Ŷ� DQ\�SXEOLF�LQWHUHVW�JURXQGV�WKDW�VXFK�PDWHULDOV�VKRXOG�QRW�EH�
produced to the authorities. 

In practice, when the company or its legal representatives claim 
LPP on certain documents, such materials will be placed in sealed 
envelopes by the authorities in the presence of the company’s 
authorised representatives and shall not be used for investigation 
purposes in the interim.  The target company is at liberty to take out 
an application to the Hong Kong courts to argue that such materials 
are covered by LPP and should not be disclosed to the authorities.

7.4 Under what circumstances can the government 
demand that a company employee produce 
documents to the government, or raid the home or 
RI¿FH�RI�DQ�HPSOR\HH�DQG�VHL]H�GRFXPHQWV"

The same principles stated in question 7.2 above shall apply. 

7.5 Under what circumstances can the government 
demand that a third person produce documents to 
WKH�JRYHUQPHQW��RU�UDLG�WKH�KRPH�RU�RI¿FH�RI�D�WKLUG�
person and seize documents?

The same principles stated in question 7.2 above shall apply. 

Questioning of Individuals:

7.6 Under what circumstances can the government 
GHPDQG�WKDW�DQ�HPSOR\HH��RI¿FHU��RU�GLUHFWRU�RI�D�
company under investigation submit to questioning? 
In what forum can the questioning take place?

,I� DQ� HPSOR\HH�� RI¿FHU� RU� GLUHFWRU� RI� D� FRPSDQ\� LV� VXVSHFWHG� RI�
committing a criminal offence, he may be arrested by the authorities 
and thereafter subject to questioning by way of cautioned interview. 
Alternatively, if the company is suspected of committing a crime, it 
FDQ�DXWKRULVH�DQ�HPSOR\HH��RI¿FHU�RU�GLUHFWRU�WR�DWWHQG�WKH�FDXWLRQHG�
interview and answer questions on its behalf. 
7KH�LQWHUYLHZ�XVXDOO\�WDNHV�SODFH�DW�WKH�RI¿FHV�RI�WKH�JRYHUQPHQW�
authorities concerned.          

7.7 Under what circumstances can the government 
demand that a third person submit to questioning? In 
what forum can the questioning take place?

Third parties (who are likely witnesses instead of suspects) cannot 
be arrested or compelled to attend interviews for questioning.  
However, the authorities can issue production notice mentioned 
in question 7.1 above to third parties to compel them to provide 
information. 

7.8 What protections can a person being questioned by 
the government assert? Is there a right to refuse to 
answer the government’s questions? Is there a right 
to be represented by an attorney during questioning?

The common law as well as the Hong Kong Bill of Rights Ordinance 
provide that a person has the right not to be compelled to testify 
against himself or to confess guilt, i.e., the right to silence.  In 

6.2 Do the criminal authorities have formal and/or 
informal mechanisms for cooperating with foreign 
prosecutors? Do they cooperate with foreign 
prosecutors?

The Hong Kong authorities co-operate with foreign prosecutors in 
investigation, prosecution and prevention of crimes and in the conduct 
of criminal proceedings pursuant to the terms of international treaties 
or other bilateral agreements of mutual legal assistance.

7 Procedures for Gathering Information 
from a Company

7.1 What powers does the government have generally 
to gather information when investigating business 
crimes?

The government generally has the powers to obtain search warrants 
to search suspicious premises and seize documents, arrest suspects 
and interview them under caution.  In addition, the SFC also has the 
power to issue a notice compelling a person to produce documents 
or to answer questions relevant to the investigation, whereas the 
ICAC has the power to compel a suspect to produce a statutory 
declaration setting out particulars of his properties, expenditures and 
liabilities and provide all documents in that connection. 

Document Gathering:

7.2 Under what circumstances can the government 
demand that a company under investigation produce 
documents to the government, and under what 
circumstances can the government raid a company 
under investigation and seize documents?

As mentioned in question 7.1, certain authorities may issue a notice 
to demand a company to produce documents.  The general criteria 
for issuing such a notice are that there are reasonable suspicions that 
an offence has been committed, and that the recipient of the notice 
is in possession of such information or documents. 
The authorities can also apply to the courts for a search warrant 
to raid a company and seize documents, and this often occurs if 
they take the view that issuing a notice may likely prejudice the 
investigation or tip-off the suspects who are at large. 

7.3 Are there any protections against production or 
seizure that the company can assert for any types of 
documents? For example, does Hong Kong recognise 
any privileges protecting documents prepared by 
attorneys or communications with attorneys? Do 
Hong Kong’s labour laws protect personal documents 
RI�HPSOR\HHV��HYHQ�LI�ORFDWHG�LQ�FRPSDQ\�¿OHV"

Yes.  The company can assert the following to protect themselves 
against production or seizure:
Ŷ� OHJDO�SURIHVVLRQDO�SULYLOHJH��³/33´��±�WKH�FRQFHSW�RI�/33�LV�

well-recognised in Hong Kong.  The two main categories of 
LPP are:
 (1) legal advice privilege, which applies to communications 

between clients and their lawyers made for the purpose of 
giving or receiving legal advice.  Advice from in-house 
lawyers is also generally privileged, provided that the in-
house lawyer was performing a legal function in entering 
LQWR�VXFK�FRPPXQLFDWLRQV��DQG
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Ŷ� $Q\�FULPLQDO�KLVWRU\�RI�WKH�VXVSHFW�
Ŷ� 7KH� DWWLWXGH�� DJH�� QDWXUH� RU� SK\VLFDO� RU� SV\FKRORJLFDO�

condition of the suspect, a witness and/or a victim.
Ŷ� 7KH�SUHYDOHQFH�RI� WKH�RIIHQFH�DQG�DQ\�GHWHUUHQW�HIIHFW�RI�D�

prosecution.

8.3 Can a defendant and the government agree to resolve 
a criminal investigation through pretrial diversion 
or an agreement to defer prosecution? If so, please 
describe any rules or guidelines governing whether 
pretrial diversion or deferred prosecution are 
available to dispose of criminal investigations.

The defence cannot agree with the government to resolve a criminal 
matter by pre-trial diversion or deferred prosecution. 
For the less serious offences concerning individuals, the defendant 
or his lawyer can make a written application to DOJ to negotiate a 
bind-over in lieu of a criminal conviction.  However, this very rarely 
DSSOLHV�WR�EXVLQHVV�FULPHV�VXFK�DV�IUDXG��EULEHU\�RU�¿QDQFLDO�FULPHV��
According to the Prosecution Code, the DOJ has to consider the 
following before granting a bind-over: 
(a) whether the public interest requires the prosecution to 

SURFHHG��
(b) whether the consequences to the offender would be out of all 

SURSRUWLRQ�WR�WKH�JUDYLW\�RI�WKH�RIIHQFH��
�F�� WKH�OLNHO\�SHQDOW\�LQ�WKH�HYHQW�RI�FRQYLFWLRQ��
(d)  the age of the offender, his or her record, character, mental 

VWDWH��DW�WKH�WLPH�RI�RIIHQGLQJ�DQG�SUHVHQWO\���
�H�� WKH�YLHZV�RI�WKH�YLFWLP��DQG
(f) the attitude of the offender to the offence. 

8.4 In addition to or instead of any criminal disposition 
to an investigation, can a defendant be subject to any 
civil penalties or remedies? If so, please describe 
the circumstances under which civil penalties or 
remedies are appropriate.

The criminal courts have powers to make a compensation order 
to a victim in respect of personal injury, loss or damage which 
results from the offence in question.  This compensates the victim 
in a summary way, which avoids the need for civil proceedings.  It 
should be noted that a compensation order cannot be made alone, 
and it must be done at the same time as the sentence or other order.    
In particular, there are mandatory restitution orders against the 
accused who is convicted of corruption or bribery offence under 
the Prevention of Bribery Ordinance.  The restitution order may be 
enforced in the same manner as a civil judgment of the High Court.  

9 Burden of Proof

���� )RU�HDFK�HOHPHQW�RI�WKH�EXVLQHVV�FULPHV�LGHQWL¿HG�
above, which party has the burden of proof? Which 
party has the burden of proof with respect to any 
DI¿UPDWLYH�GHIHQFHV"

According to the Hong Kong Bill of Rights Ordinance, any person 
charged with a criminal offence shall have the right to be presumed 
innocent until proved guilty according to the law.  The burden of 
proof is upon the prosecution - it is for the prosecution to establish 
the accused’s guilt by proving every element of the crime charged.  
The defendant has the burden to prove every element of any 
DI¿UPDWLYH�GHIHQFH�UDLVHG�RQ�D�EDODQFH�RI�SUREDELOLWLHV��

addition, a person in custody is also entitled to consult privately with 
a lawyer and have the lawyer’s representation during questioning. 
It should be noted that an Interview at the SFC is fundamentally 
different from that of other law enforcement agencies such as the 
police or the ICAC.  Given the SFC’s role as the regulator and 
JDWHNHHSHU� RI� WKH� ¿QDQFLDO� PDUNHW�� WKH� ULJKW� WR� VLOHQFH� LQ� 6)&�
interviews is taken away by virtue of the Securities and Futures 
Ordinance.  The interviewee is under a strict duty to answer all the 
questions raised by the SFC, failing which it would constitute a 
criminal offence. 
Nevertheless, the interviewee can protect himself by making a 
“section 187 declaration” under the Ordinance if he considers 
that his answer to a particular question might tend to incriminate 
him.  Once the declaration is made, any answer in that connection 
shall not be admitted as evidence in criminal proceedings against 
him save for a number of limited exceptions.  The effect of such 
declarations, however, cannot be extended to disciplinary or civil 
and administrative proceedings.

8 Initiation of Prosecutions / Deferred 
Prosecution / Civil Dispositions

8.1 How are criminal cases initiated?

Generally speaking, the government authorities initiate criminal 
prosecutions by laying charges against the individual defendants, 
or issuing summons to summon them to attend court.  For company 
defendants, criminal proceedings are initiated by way of summons. 
After charging an accused, the authorities are required to bring 
him before a magistrate at the earliest opportunity.  In practice, this 
would be done within 48 hours of laying the charge. 

8.2 Are there any rules or guidelines governing the 
government’s decision to charge an entity or 
individual with a crime? If so, please describe them.

In deciding whether to bring criminal charges, the DOJ has to 
abide by the Prosecution Code (latest version dated 2013) which 
VWLSXODWHV� WZR� UHTXLVLWH� FRPSRQHQWV�� VXI¿FLHQF\� RI� HYLGHQFH�� DQG�
public interest.
,Q�DVVHVVLQJ� WKH� VXI¿FLHQF\�RI� HYLGHQFH�� WKH�'2-�KDV� WR� FRQVLGHU�
whether there is admissible and reliable evidence to support a 
prosecution and, together with any reasonable inferences able to 
be drawn from it, the offence will likely be proven.  The test is, 
therefore, whether the evidence demonstrates a reasonable prospect 
of conviction.
The DOJ will also consider the following non-exhaustive list of 
factors in evaluating whether a prosecution would be in the public 
interest:
Ŷ� 7KH�QDWXUH�DQG�FLUFXPVWDQFHV�RI�WKH�RIIHQFH��LQFOXGLQJ�DQ\�

aggravating or extenuating circumstances.
Ŷ� 7KH�VHULRXVQHVV�RI�WKH�RIIHQFH�
Ŷ� $Q\�GHOD\�LQ�SURFHHGLQJ�ZLWK�D�SURVHFXWLRQ�DQG�LWV�FDXVHV�
Ŷ� :KHWKHU� RU� QRW� WKH� RIIHQFH� LV� WULYLDO�� WHFKQLFDO� LQ� QDWXUH��

obsolete or obscure.
Ŷ� 7KH�OHYHO�RI�WKH�VXVSHFW¶V�FXOSDELOLW\�
Ŷ� $Q\�FRRSHUDWLRQ�IURP�WKH�VXVSHFW�ZLWK� ODZ�HQIRUFHPHQW�RU�

demonstrated remorse: the public interest may be served 
by not prosecuting a suspect who has made admissions, 
demonstrated remorse, compensated a victim and/or 
cooperated with authorities in the prosecution of others.
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11.3 Is it a defence to a criminal charge that the defendant 
was ignorant of the facts i.e. that he did not know 
that he had engaged in conduct that he knew was 
unlawful? If so, what are the elements of this defence, 
and who has the burden of proof with respect to the 
defendant’s knowledge of the facts?

This defence is available when the defendant’s honest and reasonable 
mistake of fact negates the requisite state of mind for the offence.  
It is a defence which the defendant bears the onus of establishing 
to the standard of the balance of probabilities.  If the defendant 
RQO\�DGGXFHV� VRPH�HYLGHQFH�RI� VXFK�D�GHIHQFH��EXW�QRW� VXI¿FLHQW�
to establish it on the balance of probabilities, then the defence fails.
For example, in bribery offences, if the defendant can adduce 
evidence on a balance of probabilities that he has reasonable and 
honest belief (albeit erroneous) that the acceptance of gifts as an 
employee is permitted due to particular circumstances, he should 
be acquitted since this mistake prevented him from forming the 
requisite intent to commit the crime. 

12  Voluntary Disclosure Obligations

12.1 If a person becomes aware that a crime has been 
committed, must the person report the crime to the 
government? Can the person be liable for failing to 
report the crime to the government?

The general rule is that a person is not under any positive obligation 
to report crimes or provide assistance in any criminal investigations 
to the government in Hong Kong.  Failure to report crimes do so 
does not generally attract any criminal liability.
However, for certain offences, a person may be under positive duty 
to report crimes.  According to the Organised and Serious Crimes 
Ordinance, when a person knows or suspects that, any property 
UHSUHVHQWV� �D�� WKH� SURFHHGV� RI� GUXJ� WUDI¿FNLQJ�RU� RWKHU� LQGLFWDEOH�
offences or was, or is intended to be, used in connection with such 
offences, or (b) terrorist property, he or she should, as soon as 
reasonably practicable, report his or her knowledge or suspicion to 
WKH�-RLQW�)LQDQFLDO�,QWHOOLJHQFH�8QLW�RU�FRPSOLDQFH�RI¿FHU�GHVLJQDWHG�
by his or her employer for anti-money laundering purposes. Failing 
to do so would constitute a criminal offence.

13  Cooperation Provisions / Leniency

13.1 If a person voluntarily discloses criminal conduct 
to the government or cooperates in a government 
criminal investigation of the person, can the person 
request leniency from the government? If so, what 
rules or guidelines govern the government’s ability to 
offer leniency in exchange for voluntary disclosures 
or cooperation?

If a person voluntarily discloses his criminal conduct to the 
government by way of self-reporting or cooperates with the 
authorities in a criminal investigation against him, it would operate 

9.2 What is the standard of proof that the party with the 
burden must satisfy?

The general rule is that the prosecution must prove the accused is 
guilty “beyond reasonable doubt”.  Where the burden lies with the 
defence, the standard of proof is on a balance of probabilities. 

9.3 In a criminal trial, who is the arbiter of fact? Who 
GHWHUPLQHV�ZKHWKHU�WKH�SDUW\�KDV�VDWLV¿HG�LWV�EXUGHQ�
of proof?

In the Magistrate’s Court and the District Court, the magistrate or 
judge are arbiters of both fact and law.  In the High Court, the jury is 
the arbiter of fact while the judge is the arbiter of law.

10  Conspiracy / Aiding and Abetting

10.1 Can a person who conspires with or assists another 
to commit a crime be liable? If so, what is the nature 
of the liability and what are the elements of the 
offence?

The general foundation of secondary party liability in Hong Kong of 
is the Criminal Procedure Ordinance, which states that any person 
who aids, abets, counsels or procures the commission by another 
person of any offence shall be guilty of the like offence.  To establish 
this liability, it is necessary both to ascertain the substantive offence 
alleged to have been committed by the parties, and also to identify 
the party who is to be treated as the principal.   
Further, under the Crimes Ordinance, where two or more persons 
agree to commit a criminal act, they may be liable for conspiracy to 
commit a substantive offence. 

11  Common Defences

11.1 Is it a defence to a criminal charge that the defendant 
did not have the requisite intent to commit the crime? 
If so, who has the burden of proof with respect to 
intent?

<HV�� �:KHUH� WKH� ODZ� GH¿QHV� DQ� RIIHQFH� DV� UHTXLULQJ� D� SDUWLFXODU�
state of mind by the defendant, the prosecution has to prove beyond 
reasonable doubt that the defendant possessed the required state of 
mind to commit a crime. 

11.2 Is it a defence to a criminal charge that the defendant 
was ignorant of the law i.e. that he did not know 
that his conduct was unlawful? If so, what are the 
elements of this defence, and who has the burden of 
proof with respect to the defendant’s knowledge of 
the law?

No, ignorance of the law is not a defence. 
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being contemplated and of the reasons for it.  The prosecutor must 
receive their views and take them reasonably into account when 
decisions are being made – not by way of instructions but as another 
means of informing such decisions.
The Court is generally not involved in the plea bargain process, but 
the basis of plea is always subject to the approval of the court. 

15  Elements of a Corporate Sentence

15.1 After the court determines that a defendant is guilty of 
a crime, are there any rules or guidelines governing 
the court’s imposition of sentence on the defendant? 
Please describe the sentencing process.

The sentencing process is an overall assessment of the available 
evidence and legal issues, and is by no means a pure mathematical 
H[HUFLVH���7KH�FRXUW�ZLOO�¿UVW�RI�DOO�DVFHUWDLQ�WKH�PD[LPXP�SHQDOW\�
that may be imposed for the offences, and determines if there is 
any statutory minimum or mandatory sentence.  Secondly, the 
court will consider any tariff or sentencing guidelines laid down by 
higher courts which are binding.  Thirdly, the court will assess the 
gravity of the offence and take into account any aggravating (such 
as breach of trust, premeditation, etc.) or mitigating factors (such as 
restitution) in the facts. 
The court will then turn to consider the defendant’s personal 
background, such as his education, employment history, any 
contribution to the society and whether he is of clear record.  His 
motive for committing the crime and his behaviour since the 
commission of the offence will also be evaluated, for example, 
whether he fully co-operates with the investigation authorities, 
SOHDGV�JXLOW\� DW� WKH�¿UVW� DYDLODEOH�RSSRUWXQLW\� DQG� WDNHV� UHPHGLDO�
measures after the offence. 
Generally speaking, a one-third discount is available for a plea of 
guilty. 

15.2 Before imposing a sentence on a corporation, must 
WKH�FRXUW�GHWHUPLQH�ZKHWKHU�WKH�VHQWHQFH�VDWLV¿HV�
any elements? If so, please describe those elements.

The principles stated in question 15.1 shall also apply to sentencing 
on a corporation in a similar way.

16  Appeals

16.1 Is a guilty or a non-guilty verdict appealable by either 
the defendant or the government?

Yes.  The defendant can appeal a guilty verdict after trial.  While the 
prosecution cannot appeal a non-guilty verdict, it can do so by way 
of “case stated” where the trial judge has erred in law or acted in 
excess of jurisdiction.

16.2 Is a criminal sentence following a guilty verdict 
appealable? If so, which party may appeal?

Yes.  The defendant can lodge an appeal against sentence and the 
prosecution can apply for a review of sentence. 

as a powerful mitigating factor if he is eventually prosecuted and 
convicted.  He may receive as much as two thirds discount in 
sentence.  Further, it would facilitate the prosecution’s authorities’ 
decision on whether immunity should be granted, although this is 
not guaranteed. 
The decision to grant immunity and the balancing process involved 
ZLOO�EH�VWURQJO\�LQÀXHQFHG�E\��
(a) the nature of the evidence the witness may be able to give and 

LWV�VLJQL¿FDQFH�WR�WKH�SURVHFXWLRQ�RI�WKH�FDVH��
�E�� WKH�DQWHFHGHQWV�RI�WKH�ZLWQHVV��
(c) his perceived credibility (including the fullness of his 

disclosure of facts and matters within his knowledge) and any 
discernible motive for not telling the whole truth (including 
WKH�UHFHLSW��SURPLVH�RU�H[SHFWDWLRQ�RI�D�EHQH¿W���

(d) his level of involvement in the offence being prosecuted 
(which should generally be lower than that of the offender 
EHLQJ�SURVHFXWHG���DQG�

(e) the presence of any supporting evidence.

13.2 Describe the extent of cooperation, including the 
steps that an entity would take, that is generally 
required of entities seeking leniency in Hong Kong, 
and describe the favourable treatment generally 
received.

There are no formal voluntary disclosure programmes in place 
in Hong Kong that can qualify an entity for amnesty or reduced 
sanctions.  It will be determined by the authorities on a case-by-case 
basis.  However, full and frank disclosure of all circumstances of the 
case is expected. 

14  Plea Bargaining

14.1 Can a defendant voluntarily decline to contest 
criminal charges in exchange for a conviction on 
reduced charges, or in exchange for an agreed upon 
sentence?

Yes.  The defendant can agree with the prosecution to plead guilty 
to reduced number of charges or charges of lesser gravity on the 
basis of a set of agreed facts to resolve the criminal proceedings 
expeditiously.
However, plea bargains in the sense of reaching an agreement with 
the prosecution as to sentence are not permitted. 

14.2 Please describe any rules or guidelines governing the 
government’s ability to plea bargain with a defendant. 
Must any aspects of the plea bargain be approved by 
the court?

3XUVXDQW� WR� WKH� 3URVHFXWLRQ� &RGH�� WKUHH� WHVWV� PXVW� EH� VDWLV¿HG�
before entering into a plea bargain: (a) there is admissible evidence 
DYDLODEOH�WR�SURYH�WKH�FKDUJHV�WR�ZKLFK�SOHDV�KDYH�EHHQ�RIIHUHG���E��
WKH�FKDUJHV�DGHTXDWHO\�UHÀHFW�WKH�FULPLQDOLW\�RI�WKH�FRQGXFW�DOOHJHG�
DJDLQVW�WKH�DFFXVHG��DQG��F��WKH�FKDUJHV�JLYH�WR�WKH�FRXUW�DGHTXDWH�
scope to impose penalties appropriate to address that criminality.  
Further, in all cases where negotiations are under way, the prosecutor 
should consult where appropriate with the investigator-in-charge of 
the case and any victim of crime, so as to inform them of the action 
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DQG�PDWULPRQLDO�ODZ���7KH�¿UP�KDV�D�VWURQJ�UHSXWDWLRQ�DFURVV�DOO�RI�LWV�SUDFWLFH�DUHDV��DQG�LWV�H[FHOOHQFH�KDV�EHHQ�DFNQRZOHGJHG�E\�YDULRXV�DZDUGV�
ERGLHV�LQFOXGLQJ�$VLDQ�/HJDO�%XVLQHVV�$ZDUGV��&KDPEHUV�	�3DUWQHUV�*OREDO��&KDPEHUV�	�3DUWQHUV�$VLD�3DFL¿F�DQG�WKH�/HJDO�����

,Q�SDUWLFXODU��+DOGDQHV�KDV�EHHQ�DZDUGHG�WKH�³&ULPLQDO�/DZ�)LUP�RI�WKH�<HDU�����´�E\�$VLDQ�/HJDO�%XVLQHVV�$ZDUGV�IRU�WKH���WK�FRQVHFXWLYH�\HDU�
VLQFH��������+DOGDQHV�KDV�DOVR�EHHQ�DFFODLPHG�DV�RQH�RI�WKH�OHDGLQJ�¿UPV�LQ�+RQJ�.RQJ�E\�&KDPEHUV�	�3DUWQHUV�*OREDO��

,Q�UHODWLRQ�WR�FULPLQDO�GHIHQFH�DQG�UHJXODWRU\�ZRUN��+DOGDQHV�KDV�D�ZHDOWK�RI�H[SHULHQFH�LQ�GHDOLQJ�ZLWK�WKH�+RQJ�.RQJ�3ROLFH�)RUFH��WKH�,QGHSHQGHQW�
Commission Against Corruption, the Commercial Crime Bureau, the Immigration Department, the Inland Revenue Department, the Customs and 

Excise Department, the Fire Services Department and the Securities and Futures Commission, the Stock Exchange of Hong Kong and the Hong 

.RQJ�0RQHWDU\�$XWKRULW\��

Felix Ng
Haldanes

�WK�)ORRU��5XWWRQMHH�+RXVH
11 Duddell Street

Central

Hong Kong

Tel: +852 2868 1234
Email: felix.ng@haldanes.com
URL: www.haldanes.com

Mr. Felix Ng is a criminal and commercial litigator licensed to practise 

in Hong Kong, England & Wales and Dubai International Financial 

Centre.  He is a partner of Haldanes who specialises in complex 

ZKLWH� FROODU� FULPHV�� ¿QDQFLDO� UHJXODWLRQV� DQG� FRPPHUFLDO� OLWLJDWLRQ��
SDUWLFXODUO\� WKRVH� UHODWHG� WR� OLVWHG� FRPSDQLHV� DQG� PXOWL�QDWLRQDO�
FRUSRUDWLRQV�� � +H� KDV� VLJQL¿FDQW� H[SHULHQFH� LQ� DGYLVLQJ� FOLHQWV� RQ�
securities regulations, listed companies investigations, commercial 

IUDXG��FRUUXSWLRQ�	�EULEHU\�DQG�PRQH\�ODXQGHULQJ�ZKLFK�RIWHQ�LQYROYH�
an international element.

)HOL[�REWDLQHG�KLV�HGXFDWLRQ�TXDOL¿FDWLRQV� LQ�ERWK� FRPPRQ� ODZ�DQG�
FLYLO�MXULVGLFWLRQV�

 Ŷ Master of Laws in International Legal Practice, College of Law of 

England & Wales.

 Ŷ %DFKHORU�RI�&KLQHVH�/DZ��3HRSOH¶V�5HSXEOLF�RI�&KLQD���7VLQJKXD�
8QLYHUVLW\�

 Ŷ 3RVWJUDGXDWH�&HUWL¿FDWH�RI�/DZV��8QLYHUVLW\�RI�+RQJ�.RQJ�

 Ŷ %DFKHORU�RI�/DZV��8QLYHUVLW\�RI�+RQJ�.RQJ�

Felix is also the National Representative for Hong Kong at the Young 

/DZ\HUV� &RPPLWWHH� RI� WKH� ,QWHUQDWLRQDO� %DU� $VVRFLDWLRQ�� DQG� LV� D�
frequent speaker on commercial crimes and securities regulations in 

international conferences. 

0V�� (PLO\� &KHXQJ� LV� D� WUDLQHH� VROLFLWRU� DW� +DOGDQHV�� � 6KH� KDV�
H[SHULHQFH� LQ� FULPLQDO� DQG� FLYLO� OLWLJDWLRQ�� FRUSRUDWH� ¿QDQFH� DV� ZHOO�
as matrimonial proceedings.  She has experience in dealing with 

HQTXLULHV�E\�YDULRXV�+RQJ�.RQJ�HQIRUFHPHQW�DJHQFLHV�DQG�UHJXODWRUV�
(including the SFC, the Hong Kong Police and the ICAC), and handling 

FURVV�ERUGHU�PRQH\�ODXQGHULQJ�PDWWHUV�LQ�D�PXOWL�MXULVGLFWLRQDO�VHWWLQJ�

She has assisted and represented clients in SFC interviews for insider 

WUDGLQJ� DQG� QRQ�FRPSOLDQFH� RI� UHJXODWRU\� UHTXLUHPHQWV� LPSRVHG� RQ�
securities companies.  Her experience also includes providing legal 

DGYLFH� RQ� SRWHQWLDO� FULPLQDO� OLDELOLWLHV� XQGHU� WKH� 0RQH\� /HQGHUV�
2UGLQDQFH�WR�FRUSRUDWH�FOLHQWV�LQ�D�FRPSOH[�¿QDQFLDO�DJUHHPHQW��

6KH�KDV�DOVR�EHHQ�LQYROYHG�LQ�HPSOR\PHQW�GLVSXWHV� LQ�WKH�/DERXU¶V�
7ULEXQDO��YDULRXV�KLJK�SUR¿OH�GHIDPDWLRQ�FDVHV�DQG�SURSHUW\�GLVSXWHV�
in New Territories.  

Emily Cheung
Haldanes

�WK�)ORRU��5XWWRQMHH�+RXVH
11 Duddell Street

Central

Hong Kong

Tel: +852 2868 1234
Email: emily.cheung@haldanes.com
URL:  www.haldanes.com

Hong KongHaldanes

FLUFXPVWDQFHV� KDYH� FKDQJHG� VLJQL¿FDQWO\� VLQFH� WKH� VHQWHQFH� ZDV�
imposed which warrant a different sentence. 

16.4 If the appellate court upholds the appeal, what powers 
does it have to remedy any injustice by the trial court?

For an appeal against conviction, the appellate court may quash the 
conviction and enter a verdict of acquittal.  The appellate court may 
also order a re-trial. 
For an appeal against sentence, the appellate court may uphold the 
original sentence, increase or decrease the sentence imposed by the 
lower court. 

16.3 What is the appellate court’s standard of review?

The principles applied by the appellate court are as follows:
Appeal against conviction – the court must allow an appeal against 
conviction if it takes the view: (a) that the conviction is unsafe or 
XQVDWLVIDFWRU\���E��WKDW�WKHUH�LV�D�ZURQJ�GHFLVLRQ�RQ�D�SRLQW�RI�ODZ��
or (c) that there was material irregularity in the course of the trial. 
Appeal against sentence – in allowing an appeal against sentence, 
the appellant must show that the sentence was wrong in principle, 
that it was manifestly excessive, that it was based on a wrong 
factual premise or matters were wrongly taken into account, or that 
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