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Introduction

Historical background

Hong Kong has long been regarded as one of the freest economies in the world. One of 
the features of Hong Kong attracting international and local consumers is the natural and 
healthy competition among different business entities or sectors that protects consumers’ 
benejts by enabling them to envoy their rights to access and choose from Earious goods 
and serEices at competitiEe prices.

Jnacted in 2une 01,0- the long(awaited Competition Ordinance )the Ordinance4[1] came 
into full force in Hong Kong on ,D 5ecember 01,T. Ihe Ordinance is one of the most 
important economic legislations in recent years and its signijcance lies in the fact that 
it established the jrst cross(sector competition law regime in Hong Kong. An the past- only 
the telecommunications and broadcasting sectors were subvect to competition law. Hailed 
as an encouraging deEelopment for the international business and jnancial hub- this is 
still a much(belated initiatiEe compared to its counterparts in the Psia(Facijc region. 9or 
instance- Pustralia’s earliest competition legislation dates back to the ,7S1s- 6ingapore 
adopted a full competition regime in 011M and the Pnti(8onopoly Law took effect in 
mainland China in 011'.

9eatures of Hong KongUs competition regime

Ihe Ordinance draws international inRuence from the competition legislation of the 
Juropean :nion- the :nited Kingdom- Pustralia and 6ingapore. An particular- the proEisions 
concerning the 9irst Conduct •ule )goEerning anti(competitiEe agreements4 and the 
6econd Conduct •ule )goEerning abuse of substantial market power4 are largely based on 
Prticles ,1, and ,10 of the Ireaty on the 9unctioning of the Juropean :nion.

An terms of enforcement structure- Hong Kong adopts a prosecutorial model akin to 
that of the :nited 6tates- Canada and Pustralia. Ihis means that while the Competition 
Commission of Hong Kong )the Commission4 has the powers to inEestigate and prosecute- 
it must bring enforcement actions before an independent Competition Iribunal )the 
Iribunal4 to seek pecuniary penalties and other sanctions. Ihis is in stark contrast with the 
administratiEe model adopted by the Juropean :nion and most of the Psian vurisdictions- 
where the competition authorities assume both prosecutorial and advudicatiEe functions.

Pnother remarkable feature is that Hong Kong has not criminalised cartel offences- unlike 
the :nited 6tates and the :nited Kingdom.

Current trends

Ihe Commission has indicated that it will focus on three key areas in its future enforcement 
initiatiEes;[2]

x anti(competitiEe behaEiours that affect people’s liEelihood- especially low income or 
grassroot groupsq

x cartels that aim to take adEantage of goEernment funding or subsidy schemesq and
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x cases inEolEing the digital economy.

Year in review

Ihe mavor enforcement actions by the Commission and the most notable Iribunal 
proceedings in 010D are summarised as follows.

Operation against 9uneral 6erEice cartel

An 2anuary 010D- the Commission e3ecuted a search warrant against Earious funeral 
serEice companies and a trade association oNce. Ihese entities were suspected of haEing 
engaged in anti(competitiEe conduct including price(j3ing when proEiding funeral serEices- 
in contraEention of the 9irst Conduct •ule of the Ordinance.

Ihis was the se/uel to the Commission’s voint operation with the Hong Kong Folice 9orce 
against a mortuary in 6hatin in Pugust 010‘ for suspected market sharing by coordinating 
their customersU solicitation efforts.

Leniency policy under vudicial reEiew in the Jstate Pgencies’ price(j3ing cartel 
case

Jarlier in BoEember 010‘- the Commission jled Competition Iribunal Froceedings )CIJP 
‘$010‘4 against two mavor real estate agencies in Hong Kong for alleged inEolEement in 
a price(j3ing cartel with two other competitors. On ,' 8arch 010D- while the competition 
proceedings were still ongoing- the respondents commenced the Eery jrst vudicial reEiew 
application in Hong Kong against the Commission for its irregularities in implementing 
the Leniency Folicy for :ndertakings Jngaged in Cartel Conduct )Leniency Folicy for 
:ndertakings4. Ihe gist of the vudicial reEiew grounds was that the Commission had 
depriEed the respondents of the opportunity to render full cooperation in competition 
inEestigation Eia the leniency route and denied them procedural fairness. Ihe vudicial 
reEiew application was heard in Pugust 010D.

An the vudicial reEiew application- the following chain of eEents was not disputed between 
the respondents and the Commission- that;

x in around 8arch 010‘- the legal representatiEes of the respondents approached the 
Commission to apply for a leniency markerq

x on the same day- the Commission replied to the respondents’ legal representatiEes 
that the leniency marker was not aEailableq and

x it was not until 8ay 010‘ )seEen weeks after the respondents’ application for 
leniency marker4 that the competitors in the alleged cartel applied for leniency 
without securing a marker in adEance. Ihe Commission subse/uently granted 
leniency to these competitors instead of the respondents.

An response to the challenge- the Commission defended its position by asserting that the 
respondents had allegedly proEided zmisleading information’ during the initial inEestigation 
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stage- as a result of which the Commission was entitled to refuse them a leniency 
marker. 9urthermore- the Commission claimed that the respondents were not the zjrst 
cartel member’ to proEide Usubstantial assistance’ since their competitors )albeit being 
the latecomers in leniency application4 had proEided useful information to assist the 
inEestigation.

Ihe respondents rebutted that- as a matter of law- the Commission was not entitled 
to disclose the representations made by the respondents during the genuine zwithout 
prevudice’ settlement negotiations- and subse/uently rely on these materials in revecting 
a leniency marker. 9urther- the Commission’s interpretation of zjrst cartel member’ and 
zsubstantial assistance’ would lead to absurd and unvust outcomes- and defeat the spirit of 
the Leniency Folicy for :ndertaking which was originally designed to ensure transparency 
and predictability.

Ihe vudgment  is  still  pending and will  likely  be aEailable  sometime in  010T.  Ihis 
vudicial challenge marks the Eery jrst time that the Commission’s interpretation and 
implementation of its own leniency policies are being put to the test- and its outcome 
will carry considerable ramijcations on the future operation of the Commission’s leniency 
regime. Ps a side note- the respondents took out a parallel application to permanently 
stay the main action of CIJP ‘$010‘ on similar grounds- which means that the most 
high(projle Iribunal proceedings since the inception of the Ordinance may potentially 
be halted indejnitely giEen the Commission’s potential abuse of process in handling the 
leniency marker application.

2oint operations with ACPC against Vuilding 8aintenance cartel

An Ppril and Pugust 010D- the Commission conducted two voint operations with the 
Andependent Commission Pgainst Corruption )ACPC4 against a syndicate for alleged acts 
of corruption and tender(rigging in building maintenance provects.

An these two operations- oEer M1 premises were searched with 0T persons arrested by the 
authorities. Ihe Commission also e3ercised its compulsory power re/uiring the releEant 
companies and indiEiduals to produce documents and to attend inEestigation interEiews. 
Ihe total Ealue of the releEant renoEation contracts was belieEed to be oEer HKW,' billion.

9irst vudgment concerning goEernment subsidy scheme and rule SM relief

An 2une 010D- certain respondents in the jrst cartel case relating to the goEernment subsidy 
scheme )CIJP ,$010‘4 admitted liability before the Iribunal. Ihese respondents were 
alleged of price(j3ing- market(sharing- bid(rigging and$or sharing competitiEely sensitiEe 
information when proEiding /uotations for AI solutions in goEernment subsidy applications 
under the 5istance Vusiness Frogramme )5(ViG4 from 8ay 0101 to 6eptember 010,.

Ihe Commission reached settlement with some of these respondents according to 
the Folicy on •ecommended Fecuniary Fenalty. Ihe Iribunal accordingly ordered the 
respondents to pay total pecuniary penalties of HKW,.‘, million- together with the 
inEestigation and litigation costs of the Commission.

Ihis  was also the jrst  time the Iribunal  granted the reliefs  under  rule  SM of  the 
Competition Iribunal •ules[3] )which is similar to default vudgment relief in ordinary ciEil 
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proceedings4 against two respondents who had failed to jle a •esponse- which was a court 
pleading in reply to the Commission’s Originating Botice of Ppplication. Ps a result- these 
defaulting respondents )who were indiEiduals4 were ordered to pay pecuniary penalties 
of HKW0D0-111 and HKW,M1-111- respectiEely- together with the inEestigation costs and 
litigation costs of the Commission.

Enforcement policies and guidance

6tatutory framework

Ihe Ordinance prohibits three mavor forms of anticompetitiEe practices;

x the 9irst Conduct •ule prohibits anticompetitiEe agreements and cartel actiEitiesq[4]

x the 6econd Conduct •ule regulates the abuse of a substantial degree of market 
powerq and[5]

x the 8erger •ule concerns the control of any merger that has or is likely to haEe the 
effect of substantially lessening competition.

:nlike regimes in other mavor vurisdictions- this is not an economy(wide merger control 
regime- and the application of the 8erger •ule is limited to the telecommunications sector 
only.[6]

Cartel conduct falls within the scope of the 9irst Conduct •ule- which is the main focus of 
this chapter.

9irst Conduct •ule

Ihe 9irst Conduct •ule prohibits any agreement- concerted practice or decision between 
undertakings in which the obvect or effect is to preEent- restrict or distort competition in 
Hong Kong. Ihis proEision is largely similar to the e/uiEalent prohibition in the Juropean 
:nion- namely Prticle ,1, of the Ireaty on the 9unctioning of the Juropean :nion. Ihe 9irst 
Conduct •ule comprises the following key concepts.

Pgreements

Vroadly speaking- all  forms of written or oral agreements- arrangements- informal 
agreements and zgentlemen’s agreements’ are caught by the 9irst Conduct •ule.[7] An 
addition to horiGontal agreements between competitors- the 9irst Conduct •ule coEers 
Eertical agreements )i.e.- agreements between undertakings at different leEels of the 
supply chain4.

Concerted practices

Collusion falling short of an actual agreement may be regarded as a concerted practice-[8] 
which effectiEely proEides the Commission with a fall(back option to combat the more 
surreptitious and conniEed form of anticompetitiEe conduct.
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6erious anticompetitiEe conduct

Ihe Ordinance further dejnes certain hardcore actiEities as zserious anticompetitiEe 
conduct’ within the 9irst Conduct •ule- which consists of classic cartel conduct between 
competitors such as price(j3ing- bid(rigging- market allocation and output control.[9] Ihese 
are considered more serious Eiolations and will be subvect to stricter enforcement action. 
9or instance- the de minimis e3clusion[10] is not applicable to serious anticompetitiEe 
conduct.

An  addition-  the  importance  of  the  distinction  between  serious  and  non(serious 
anticompetitiEe conduct lies in the fact that the pre(prosecution process would be different 
)to be discussed in 6ection –AA Fenalties below4.

:ndertakings

Voth corporations and indiEiduals may be liable for anticompetitiEe conduct under the 
Ordinance. Ihe term zundertaking’ effectiEely coEers limited companies- partnerships and 
small and medium(siGed enterprises- as well as sole proprietorships.[11]

Jnforcement regime

Ihe Ordinance established two specialist bodies for competition enforcement- namely the 
Commission and the Iribunal.

Ihe Commission

Ihe Commission is Eested with a broad range of powers to inEestigate and prosecute 
suspected breaches- which include the power to re/uire production of documents and 
information-[12] to re/uire indiEiduals to attend interEiews before the Commission[13] and 
to enter and search premises with warrants issued by the Court of 9irst Anstance.[14

-
] Ihe Commission also has the power to commence enforcement action and apply to the 
Iribunal for pecuniary penalty if it has reasonable cause to belieEe that a competition rule 
)including the 9irst Conduct •ule4 has been contraEened.[15]

?hile the Commission is the principal competition authority responsible for enforcing 
the Ordinance- the Communications Puthority has concurrent vurisdiction with the 
Commission  in  regulating  undertakings  licensed  in  the  telecommunications  and 
broadcasting sectors.[16] Voth authorities haEe signed a memorandum of understanding 
to coordinate their functions and enforcement actions.

Ihe Iribunal

Ihe Iribunal is an independent advudicating body that hears competition matters- 
including;(

x applications made by the Commission regarding any alleged contraEention of the 
Ordinanceq
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x applications for the reEiew of determinations by the Commission-  including 
decisions relating to e3emptions- e3clusions- commitments and leniencyq

x follow(on priEate actions after a Eiolation of the Ordinance is establishedq and

x appeals against any interlocutory decisions- determinations or orders.

5ecisions made by the Iribunal may be appealed to the Court of Pppeal.[17]

?hile the Ordinance is silent on the burden of proof in competition proceedings- the 
Iribunal held in 8ay 01,7 that the standard of proof to be applied is the criminal standard- 
namely- beyond reasonable doubt. HoweEer- it is not necessary for eEery item of eEidence 
produced to satisfy this standard. At is suNcient if the body of eEidence relied on- Eiewed 
as a whole- satisjes the burden.[18]

@uidelines- policies and enforcement focus

Io date- the Commission and the Communications Puthority haEe issued si3 guidelines 
relating to substantiEe and procedural matters of each of the Conduct •ules )the Conduct 
•ules @uidelines4- which proEide guidance on how these authorities intend to interpret and 
apply the proEisions of the Ordinance and how the Commission handles complaints and 
inEestigations.

Ihe Commission has also published jEe policy documents to elaborate its enforcement 
policies )the Jnforcement Folicy and the •ecommended Fecuniary Fenalties Folicy4- 
leniency applications )the Leniency Folicies4- cooperation policies )the Cooperation and 
6ettlement Folicy for :ndertakings Jngaged in Cartel Conduct and the 6ection M1 
Commitments Folicy4- as well as other guidance notes concerning the inEestigation 
powers of the Commission- and legal professional priEilege.

Ihe Commission currently prioritises enforcement against conduct that is clearly harmful 
to competition and consumers in Hong Kong. An the conte3t of the 9irst Conduct •ule- this 
includes cartel conduct and other agreements causing signijcant harm to competition- 
such as retail price maintenance.

Cooperation with other jurisdictions

Ihe Ordinance does not contain any e3press proEisions on cooperation with competition 
authorities in other vurisdictions. BeEertheless- the Commission has indicated that it will 
consider the competition precedents of other vurisdictions- especially in the early days 
of enforcement. Ihe Commission has also started to establish working relationships 
with many oEerseas competition agencies- both bilaterally and through intergoEernmental 
bodies. Io date- the Commission has worked with enforcers from Andonesia- mainland 
China- 6ingapore- the Fhilippines- Areland- Colombia and Kenya- and reached memoranda 
of understanding with the Competition Vureau of Canada- the Fhilippine Competition 
Commission and @uangdong Pdministration for 8arket •egulation. An particular- the 
Commission and the @uangdong Pdministration for 8arket •egulation haEe recently 
co(published the Competition Compliance 8anual for Vusinesses in @uangdong and Hong 
Kong in 010D following the signing of the 8emorandum of :nderstanding in 010‘. Ihese 
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initiatiEes are intended to assist cross(border enterprises to gain better understanding of 
the competition law regimes in both vurisdictions.

Ps an actiEe member of the Anternational Competition Betwork comprising oEer ,‘1 
competition authorities and a participant in the Organisation for Jconomic Co(operation 
and 5eEelopment$Korea Folicy Centre Competition Frogramme- more international 
e3change and further establishment of working relationships with oEerseas agencies are 
e3pected in the future.

Jurisdictional limitations, akrmative defences and 
exemptions

J3traterritoriality

6ection ' of the Ordinance proEides a far(reaching e3traterritorial application of the 
9irst Conduct •ule M so long as the anticompetitiEe conduct may affect competition in 
Hong Kong- it could be caught by the Ordinance regardless of where the conduct takes 
place- where the agreement is entered into and where the undertakings are located or 
incorporated.

J3clusions and e3emptions

Ihe Ordinance proEides for a range of e3clusions and e3emptions- which are designed to 
screen out market conduct that would benejt consumers and the community as a whole 
or actiEities that are unlikely to haEe a material adEerse effect on competition- or where 
legal or policy considerations outweigh the releEant anticompetitiEe effects. Ihe more 
important of these are as now described.

Jconomic eNciency e3clusion

Ihe Ordinance e3cludes agreements that can enhance oEerall economic eNciency- such as 
those that would contribute to improEing production or distribution or promoting technical 
or economic progress- while allowing consumers a fair share of the resulting benejt.[19]

5e minimis e3clusion

Ihe Ordinance also contains a general e3clusion for zagreements of lesser signijcance’- 
which  e3cludes  application  of  the  9irst  Conduct  •ule  from  agreements  between 
undertakings with a combined worldwide turnoEer not e3ceeding HKW011 million in 
the preceding jnancial year. Ihis e3clusion is not applicable to serious anticompetitiEe 
conduct.[20]

6tatutory body e3clusion and other general e3clusions
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Ihe blanket e3clusion afforded to statutory bodies[21] is one of the most controEersial 
features of the Ordinance. Ihe e3clusion means that statutory bodies such as the Pirport 
Puthority- the Housing Puthority and the Irade 5eEelopment Council in Hong Kong are not 
subvect to the Conduct •ules or other enforcement proEisions of the Ordinance- eEen if 
their actiEities would cause harm to competition.

Vlock e3emption

9urthermore- the Commission has the authority to grant block e3emption orders to e3clude 
a particular category of agreements from the application of the 9irst Conduct •ule because 
of the economic eNciencies and policy considerations inEolEed.[22]

On ' Pugust 01,S- the Commission issued its jrst block e3emption order for Eessel sharing 
agreements )–6Ps4 between liner shipping companies- on the condition that the parties to 
a –6P do not collectiEely e3ceed a market share of D1 per cent.[23] –6Ps are made between 
carriers within a shipping consortium to operate a liner serEice along a specijed route 
using a specijed number of Eessels. Ihe Commission is of the Eiew that the economic 
eNciencies generated by a –6P outweigh the potential restriction of competition. Ihe 
block e3emption order has been renewed and remains effectiEe until ' Pugust 010M.

Leniency programmes

Cartel actiEities are economically harmful yet diNcult to detect because of their secretiEe 
and  organised  nature.  P  leniency  programme is  a  key  inEestigatiEe  tool  used  by 
competition authorities around the world to combat cartel conduct and to encourage 
cooperation in inEestigations.

6ection '1 of the Ordinance empowers the Commission- in e3change for a person’s 
cooperation in an inEestigation or in proceedings- to enter into a leniency agreement with 
the person that it will not bring or continue proceedings in the Iribunal for a pecuniary 
penalty. HoweEer- a leniency agreement does not preclude follow(on priEate actions by 
persons who haEe suffered loss or damage as a result of the cartel.

Key elements of the leniency programmes

Ihe mechanics of the leniency programmes adopted by the Commission are detailed in its 
reEised Leniency Folicy for :ndertakings Jngaged in Cartel Conduct )the Leniency Folicy 
for :ndertakings4 and its new Leniency Folicy for AndiEiduals AnEolEed in Cartel Conduct 
)the Leniency Folicy for AndiEiduals4.[24]

Leniency is aEailable only in respect of cartel conduct that contraEenes the 9irst Conduct 
•ule. Ihe essential elements are as follows;(

:ndertakings
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Leniency is aEailable only for the jrst undertaking that reports the cartel conduct to the 
Commission and meets all the re/uirements for leniency- but not for the ringleader of the 
cartel conduct.

Iwo types of leniency can be granted;

,. Iype ,; leniency for an undertaking that discloses its participation in a cartel in 
which the Commission has not started an inEestigationq or

0. Iype 0; leniency for an undertaking that can proEide substantial assistance to 
the Commission’s inEestigation and enforcement action of a cartel it is already 
assessing or inEestigating.[25]

Af an undertaking meets the conditions for leniency- the Commission will enter into an 
agreement with that undertaking not to take proceedings against it for a pecuniary 
penalty in e3change for cooperation in the inEestigation of the cartel conduct. HoweEer- 
Iype 0 leniency applicants might be issued with an infringement notice if Eictims of the 
anticompetitiEe conduct initiate follow(on actions against them.[26]

Leniency ordinarily  e3tends to any current  oNcer or  employee of  the undertaking 
cooperating with the Commission- as well as any former oNcer or employee or partner 
and any current or former agent of the undertaking specijcally named in the leniency 
agreement.

Ihe undertaking receiEing leniency will- to the satisfaction of the Commission- agree to and 
sign a statement of agreed facts admitting its participation in the cartel. On this basis- the 
Iribunal may make an order under 6ection 7D of the Ordinance declaring that the applicant 
has contraEened the 9irst Conduct •ule by engaging in the cartel.

AndiEiduals

Ihe Leniency Folicy for AndiEiduals was implemented in Ppril 0101. An 6eptember 0100- 
the Commission further published a reEised Leniency Folicy for AndiEiduals to offer clearer 
guidance and enhanced incentiEes for indiEiduals to cease their inEolEement in cartel 
conduct and report to the Commission. ?ith the reEision- leniency is aEailable for the 
jrst indiEidual who either discloses their inEolEement in cartel conduct of which the 
Commission has not commenced an initial assessment or inEestigation- or proEides 
substantial assistance to the Commission’s inEestigation and subse/uent enforcement 
action of cartel conduct which the Commission is already assessing or inEestigating. Ihe 
reEision also opens up the possibility of leniency for the jrst indiEidual who reports a cartel 
to the Commission- eEen if leniency has already been granted to an undertaking in the same 
case.

9irst to report

Vecause leniency is aEailable only for the jrst cartel member who reports the cartel 
conduct to the Commission and satisjes all the stipulated re/uirements- there is- therefore- 
a strong incentiEe for a cartel member to be the jrst leniency applicant under the 
Commission’s marker system )discussed below4.
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Leniency application procedures

Ihe procedures for both undertakings and indiEiduals[27] are essentially the same- e3cept 
that there is an additional element in 6tep T below for undertakings.

6tep ,; application for leniency marker

:nder the leniency policies- an applicant may apply for leniency by contacting the 
Commission Eia the leniency telephone hotline or by email. Ihe Commission adopts a 
marker system to record the date and time of the communication to establish a /ueue 
for determining the priority of a particular leniency application.

Io obtain a marker- an applicant is re/uired to proEide suNcient information to identify the 
cartel conduct- including;

,. the identity of the undertaking applying for the markerq

0. general information about the suspected cartelq

‘. the participants in the cartel conductq and

D. the contact details of the caller.

Af the aboEe conditions are satisjed- the Commission will grant a marker for the applicant 
to perfect.

6tep 0; perfection of the leniency marker

Ihe applicant has to perfect a marker by proEiding the following information to the 
Commission;

x a detailed description of the cartel conduct and its operationq

x the entities- serEices or products inEolEedq

x the role of the applicantq

x documentary eEidenceq and

x witnesses to be interEiewed.

Ihe proffer will be made on a zwithout prevudice’ basis- either orally or in writing- within a 
specijc period- ordinarily within ‘1 calendar days. Ihe applicant cannot perfect a marker 
on hypothetical terms.

6hould the undertaking fail to submit its proffer within the specijed period- or any 
e3tension  to  this  period  as  might  be  agreed  by  the  Commission-  its  marker  will 
automatically lapse and the ne3t undertaking in the marker /ueue will be inEited by the 
Commission to make an application for leniency.

6tep ‘; entering into a leniency agreement
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Af the applicant satisjes the conditions of leniency- the Commission will inEite the applicant 
to enter into a leniency agreement to conjrm that it;(

,. has proEided and will  continue to proEide full  and truthful disclosure to the 
Commissionq

0. has not coerced others to engage in the cartel conduct or acted as the single 
ringleader of the cartel conductq

‘. has taken prompt and effectiEe action to terminate its inEolEement in the cartel 
conductq

D. will  keep the leniency application and process conjdential  unless with  the 
Commission’s prior consent or the disclosure is re/uired by lawq

T. will  proEide continuing full  and truthful  cooperation-  at  its own cost-  to the 
Commission- including in proceedings against other undertakingsq and

M. is prepared to continue with- or adopt and implement- at its own cost- an effectiEe 
corporate compliance programme to the satisfaction of the Commission.

6tep D; continuing compliance with the terms of the leniency agreement

6o long as the applicant and its current oNcers continue to cooperate with the Commission 
in the inEestigation and enforcement process- no proceedings will be commenced against 
the applicant in respect of the cartel conduct.

6tep T; follow(on litigation

9or undertaking applicants- the Commission will not issue an infringement notice against 
them unless and until Eictims haEe commenced follow(on action against them with respect 
to cartel conduct coEered by the Leniency Pgreement.

6tep M; issuance of a jnal letter

Pt the end of any proceedings before the Iribunal or other courts- the Commission will 
issue a jnal letter to conjrm that the applicant has fuljlled all the conditions under the 
leniency agreement.

6ubse/uent leniency applicants )for undertakings only4

An Ppril  01,7- the Commission published a Cooperation and 6ettlement Folicy for 
:ndertakings Jngaged in Cartel Conduct )the Cooperation Folicy4- which supplements the 
Leniency Folicy for :ndertakings.

Ihe Cooperation Folicy states the following;(

,. undertakings  that  are  not  eligible  for  leniency  may  choose  to  admit  their 
wrongdoings and cooperate with the Commission in the inEestigationq[28]

0.
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the Commission may grant a discount of up to T1 per cent of the pecuniary penalty 
to be recommended to the Iribunalq[29]

‘. alternatiEely- the Commission may agree not to initiate proceedings against the 
indiEiduals of the cooperating undertaking if they cooperate fullyq[30] and

D. the Cooperation Folicy also proEides a leniency plus programme; if an undertaking 
comes forward to disclose the e3istence of another cartel- it can receiEe an 
additional discount of up to ,1 per cent of the recommended pecuniary penalty for 
the jrst cartel it was inEolEed in.[31]

Cooperation application procedures

6tep ,; application for marker

:nder the Cooperation Folicy-[32] an undertaking subvect to inEestigation may indicate its 
willingness to cooperate with the Commission. Ihe Commission has full discretion to 
determine whether it will engage in cooperation with the undertaking.

6tep 0; cooperation in the inEestigation

Ihe undertaking is re/uired to proEide documents and information through a proffer 
process on a zwithout prevudice basis’. Ihis includes a detailed description of the cartel 
conduct and its functioning as well as the proEision of access to eEidence.

6tep ‘; entering into a cooperation agreement with an agreed factual summary

Af the undertaking and the Commission are able to reach an agreement on the draft agreed 
factual summary and the draft cooperation agreement- the Commission will indicate 
the ma3imum recommended pecuniary penalty it would be willing to recommend to the 
Iribunal- as well as any other orders sought.

6tep D; ongoing compliance and issuance of the jnal letter

Ihe undertaking is re/uired to ensure continued compliance with the terms of the 
Cooperation Pgreement.

Folicy on 6ection M1 Commitments

On ,1 BoEember 010,- the Commission published the Folicy on 6ection M1 Commitments 
in which the Commission may accept a Commitment from a party to take any action- 
or refrain from taking any action- that the Commission considers appropriate to address 
its concerns about a possible contraEention of a competition rule.[33] One of the special 
features of 6ection M1 Commitments is that the Ordinance does not re/uire the parties 
offering commitments to make any admission of a contraEention. Af the Commission 
accepts a Commitment- it will not commence or continue any inEestigation or proceedings 
before the Iribunal. Considerations include;[34]
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,. seriousness of the conductq

0. ability to address competition concernsq

‘. effectiEe implementation and monitoringq

D. seEerity factors and remedial goalsq

T. good faithq and

M. timing considerations.

An the eEent a party fails to comply with a Commitment or there has been a material change 
of circumstances- the Commission may withdraw it and may commence an inEestigation 
or bring proceedings in the Iribunal against the party pursuant to 6ection M, of the 
Ordinance.[35]

Conjdentiality issues concerning leniency applications

Ihe Ordinance imposes a general obligation on the Commission to preserEe conjdentiality 
of information proEided to the Commission- including that submitted by unsuccessful 
leniency applicants.[36]

An  a  decision  handed  down  on  ,D  8arch  01,'-[37]  the  Iribunal  conjrmed  that 
communications between the Commission and parties who unsuccessfully seek leniency 
are priEileged and need not be disclosed in later proceedings- bearing in mind the public 
interest considerations of encouraging leniency applicants. 8r 2ustice @odfrey Lam of 
the Iribunal held that the public interest in non(disclosure of communications between 
the Commission and unsuccessful leniency applicants outweighs the contrary interest in 
disclosure. Pny other approach would place unsuccessful leniency applicants in a zworse 
position than those who haEe not applied for leniency at all’.

Ihe aboEe ruling on preserEation of secrecy is particularly crucial because priEate litigants 
may wish to seek discoEery of materials surrendered as part of a leniency programme for 
pursuing follow(on priEate actions against cartel members.

On the contrary- with respect to successful leniency applicants- the leniency agreement 
together with all communications in that connection are disclosable to the defence under 
the zwarts and all’ principle as a matter of fairness- since the defence is entitled to know 
eEerything about the accomplice witness in order to challenge the releEant eEidence.[38]

Cooperation with oEerseas authorities

Vecause cartels may operate in multiple vurisdictions- leniency applicants in Hong Kong are 
e3pected to proEide the Commission with details of other leniency applications that they 
haEe submitted to competition authorities in other vurisdictions. An appropriate cases- the 
Commission may re/uire a leniency applicant to authorise the Commission to e3change 
conjdential information with those oEerseas authorities.

Fotential Ampacts of vudicial reEiew proceedings
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Ps discussed aboEe- the interpretation and implementation of the Leniency Folicy for 
:ndertakings are currently subvect to unprecedented challenge by way of vudicial reEiew. 
Crucial issues to be decided by the court include;

,. ?hat constitutes zsubstantial assistance’N

x ?hether information and$or documents proEided by an undertaking under 
compulsion  )e.g.  section  D0  interEiew4  would  constitute  zsubstantial 
assistance’ under the Leniency Folicy for :ndertakingsq and

x whether the Commission is entitled to rely on denial of liability by an 
undertaking during bona jde zwithout prevudice’ settlement negotiations in 
concluding that the undertaking is unable to proEide zsubstantial assistance’- 
and thus revecting its leniency marker applicationN

0. ?hat constitutes zjrst cartel member’ proEiding substantial assistance under the 
leniency marker systemN

x ?hether the Commission is precluded from granting a marker to someone 
else after receiEing zsubstantial assistance’ from an undertaking )where that 
undertaking has not applied for leniency at all4N

At is anticipated that these Eital issues will be addressed by the Court of 9irst Anstance in the 
vudicial reEiew vudgment- with signijcant impact on the future operations of the leniency 
regime.

Penalties

Ihe Commission; warning notices and infringement notices

9ollowing an inEestigation- in accordance with 6ection '0 of the Ordinance- a warning 
notice must be issued before bringing proceedings where the Commission has zreasonable 
cause to belieEe’ that a contraEention of the 9irst Conduct •ule has occurred and the 
contraEention does not inEolEe serious anti(competitiEe conduct.

6hould the undertaking fail to comply with the warning notice or repeat the anticompetitiEe 
conduct- the Commission may commence Iribunal proceedings against the undertaking.(
[39]

Af the conduct concerns zserious anticompetitiEe conduct’- no warning notice is re/uired 
to be issued. Ihis was conjrmed in a vudgment where the Iribunal found that when the 
agreements in /uestion constituted bid(rigging and- thus- serious anticompetitiEe conduct- 
no warning notice was re/uired before the commencement of Iribunal proceedings.[40] 
Ihe Commission has the option of directly bringing proceedings in the Iribunal or issuing 
an infringement notice describing the infringing conduct- setting out the eEidence gathered 
by the Commission and stipulating the terms on which the Commission would be willing 
to settle the matter without resorting to Iribunal proceedings.[41]
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An 9ebruary 010,- the Commission issued infringement notices to si3 hotel groups and 
a tour counter operator for rigging ticket prices for tourist attractions and transportation 
tokens that were sold at Earious hotels in Hong Kong. Ihis marks the jrst time that 
the Commission has pursued enforcement actions against facilitators of cartel conduct- 
sending out a clear message that not only cartelists but also third parties who facilitate 
anticompetitiEe conduct may be subvect to scrutiny.

Ihe Iribunal; pecuniary and non(pecuniary sanctions

:nder the Ordinance- the Iribunal may impose a wide array of pecuniary and non(pecuniary 
penalties for cartel actiEities or other infringements of the 9irst Conduct •ule.

:nlike vurisdictions such as the :nited Kingdom and the :nited 6tates- these penalties 
are ciEil in nature and no criminal sanctions are proEided for with respect to cartel 
infringement.

9ines

Ihe Commission can apply to the Iribunal to impose a jnancial penalty of up to ,1 per 
cent of the Hong Kong turnoEer of the undertaking concerned for each year in which the 
contraEention took place- for a ma3imum of three years.[42]

5amages

Ihe Iribunal can order a person to pay damages to aggrieEed parties who haEe suffered 
loss or damage as a result of a contraEention of the competition rules.[43]

5isgorgement of projts

Ihe Iribunal can order any person to pay to the goEernment- or to any other specijed 
person-  the illicit  projt  gained-  or  loss aEoided-  by that  person as a result  of  the 
contraEention.[44]

Order to pay the CommissionUs inEestigation costs

An addition-  an offender may be liable to pay to the goEernment the inEestigation 
costs reasonably incurred by the Commission in connection with proceedings for the 
contraEention.[45]

Contractual and behaEioural sanctions

An addition to jnancial penalties- the Iribunal has powers to impose a series of contractual 
and behaEioural sanctions to restore healthy competition in the market. Ihese sanctions 
are set out in 6chedule ‘ of the Ordinance and include;

,. a declaration that a person has contraEened a competition ruleq

0.
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an invunction restraining or prohibiting a person from engaging in conduct that 
contraEenes the Ordinanceq

‘. restoring parties to the position they were in prior to the contraEentionq

D. restraining or prohibiting from dealing with propertyq and

T. declaring the whole or part of the agreement Eoid or Eoidable.

5irector dis/ualijcation orders

Ihe Iribunal  may also-  upon application  by  the  Commission-  impose a  director’s 
dis/ualijcation  order  against  a  person  for  up  to  jEe  years.[46]  Ihe  jrst  director 
dis/ualijcation order for contraEention of the Ordinance was issued in 2anuary 010,- 
pursuant to which a director of a jrm of decorating contractors that participated in 
anticompetitiEe conduct was dis/ualijed for one year and ,1 months.[47]

6entencing principles

Ihe Iribunal jrst ruled on the methodology for determining the amount of pecuniary 
penalties in Competition Commission v. W Hing Construction Company Limited & Others-[48] 
where the vudge considered the frameworks adopted in oEerseas vurisdictions and outlined 
a four(step approach to deal with this matter in Hong Kong.

An 2une 0101- the Commission issued a Folicy on •ecommended Fecuniary Fenalties to 
proEide guidelines on the four(step approach in formulating the recommended penalties 
for undertakings and associations of undertakings. Ihe steps include;

,. determining the base amount; Ealue of sales times graEity percentage times 
duration multiplierq

0. making advustments for aggraEating- mitigating and other factorsq

‘. applying the statutory capq and

D. applying any cooperation reduction and considering the respondent’s inability to 
pay.[49]

'Day one' response

AnEestigatiEe powers of the Commission

Ps mentioned aboEe- the Commission has e3tensiEe powers to inEestigate suspected 
cartel actiEities and other suspected breaches of the Ordinance- including;(

,. issuing  written  notices  re/uiring  the  production  of  documents  or  specijc 
information[50] )commonly referred to by the Commission as a 6ection D, Botice4q

0.
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compelling indiEiduals to attend interEiews to answer /uestions and to giEe a 
declaration conjrming the accuracy of the answers )a 6ection D0 Botice4q[51] and

‘. conducting dawn raids )i.e.- entering and searching premises upon obtaining search 
warrants from the Court of 9irst Anstance to seiGe eEidence and documents releEant 
to the inEestigation4.[52]

Ihe Commission has indicated in its @uideline on AnEestigations that it does not need to 
e3ercise the powers of issuing 6ection D, and 6ection D0 Botices before applying for a 
search warrant for dawn raid purposes.[53]

•ight against self(incrimination

:nder the Ordinance and the @uideline on AnEestigations- a person cannot remain silent at 
inEestigation interEiews or refuse to produce documents or offer e3planations based on 
the right against self(incrimination.

Bonetheless- the eEidence obtained by the Commission under compulsion by 6ection D, 
and 6ection D0 Botices is not admissible against that person in any criminal proceedings 
or proceedings concerning jnancial or pecuniary penalties.[54]

Legal professional priEilege

P search warrant issued by the courts empowers the Commission to seiGe and copy 
releEant documents- computers and other electronic deEices found on the premises. Voth 
the Ordinance[55] and the Commission’s @uideline on AnEestigations[56] contain proEisions 
on the protection of legal professional priEilege )LFF4 enshrined in the laws of Hong Kong.(
[57] Ihe Commission has also published @uidance Botes on the AnEestigation Fowers of 
the Competition Commission and Legal Frofessional FriEilege )the LFF @uidance Botes4 
with respect to handling priEilege claims during dawn raids.

5ejnition of LFF

LFF applies to conjdential communications between lawyers and clients made for the 
dominant purpose of obtaining legal adEice. FriEilege e3tends to communications with 
in(house counsel where they are proEiding independent legal serEices.

FriEilege also applies to communications between a lawyer and a third party that come 
into e3istence after litigation is contemplated or commenced and made with a Eiew to the 
litigation. Ihis is commonly known as litigation priEilege.

Frocedures for claiming LFF

Pn inEestigated party may assert a claim for LFF during the e3ecution of a search warrant 
and the Commission is not allowed to reEiew materials for which this protection is claimed 
unless and until the issue is resolEed in the manner detailed below.

Af the Commission agrees that a document is priEileged- and the priEileged document can 
be separated from non(priEileged materials- the Commission will not copy or seiGe the 
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document. Af the Commission disputes the priEilege claim- or if the document is only partly 
priEileged- the Commission will seal the document in an enEelope or other container and 
remoEe it from the premises.

Ihe inEestigated party must then- within seEen days- prepare an inde3 of the materials and 
proEide a supporting statement setting out the basis for its priEilege claim in relation to 
each item.

Ihe Commission will return an item if satisjed that the item is priEileged- based on the 
supporting statement. Af only part of a document is priEileged- arrangements will be made 
for priEileged information to be redacted.

Af  a  dispute  on  the  priEilege  claim remains-  the  Commission  will  confer  with  the 
party claiming priEilege on a mutually agreeable approachq for instance- instructing an 
independent third(party lawyer to reEiew the LFF claim. Af the dispute cannot be resolEed- 
either party may apply to the court for the matter to be determined.[58]

Handling a dawn raid

Ihe key to handling a dawn raid is to haEe trained staff on the premises to assist with 
the inEestigations and to e3peditiously engage e3ternal legal counsel- particularly on 
contentious matters such as LFF claims. At is crucial to appoint an in(house counsel or 
a compliance oNcer ready to act as a dawn raid coordinator and to train key employees in 
handling the inEestigating authorities- who may include the receptionist- heads of Earious 
departments- information technology )AI4 staff and the in(house legal team.

Criminal sanctions in relation to commission inEestigations

AndiEiduals and corporations are under a duty to cooperate with the Commission in 
competition inEestigations- failing which they may be liable to criminal sanctions.

Ihe Ordinance stipulates criminal offences for proEiding false and misleading information- 
destroying or falsifying documents- obstructing a search or disclosing conjdential 
information proEided by the Commission- which are punishable by jnes of up to HKW, 
million and imprisonment for up to two years.[59] Ihe jrst releEant criminal conEiction of an 
indiEidual recently took place in 9ebruary 010T. Ihe defendant was conEicted of disposing 
and concealing documents during the Commission’s search of oNce premises and was 
sentenced to two monthsU imprisonment.

Private enforcement

Bo stand(alone priEate action

:nlike many other vurisdictions- the Ordinance does not permit priEate stand(alone actions 
for contraEention of competition rules. An other words- in the absence of a Iribunal 
determination on an alleged infringement of the Ordinance- Eictims cannot commence 
court actions to pursue damages for the offenders’ breaches. Ihis position was conjrmed 
by a vudgment handed down by the Court of 9irst Anstance in Ppril 01,S.[60] An this case- 

Cartels and Leniency | Hong Kong Explore on Lexology

https://www.lexology.com/indepth/cartels-and-leniency/hong-kong?utm_source=TLR&utm_medium=pdf&utm_campaign=Cartels+and+Leniency+-+Edition+13


 RETURN TO SUMMARY

the court dismissed the claim on grounds that stand(alone or priEate litigation is not 
enEisaged by the Ordinance and the only court that can make a ruling on contraEention 
of the Ordinance is the Iribunal.

Ihe implications of this vudgment are that parties suffering loss or damage from a 
breach of the Ordinance only haEe one realistic remedy; lodging a complaint before the 
Commission. Once a contraEention is established by the Iribunal- the Eictim can bring a 
follow(on action under the Ordinance against the offender or any party inEolEed in that 
contraEention.[61]

Bo class action aEailable

Currently- no class action procedure is aEailable in Hong Kong generally and with respect 
to competition claims.

Liability- /uantum and limitation period

Ihe Iribunal’s ruling as to liability will be binding in any follow(on actions[62] and the 
claimant is only re/uired to proEe causation and /uantum. 9urther- the limitation period 
for such actions is three years from the e3piry of the appeal period following a Iribunal 
decision that the Ordinance has been contraEened.[63]

Leniency proEides no immunity

P leniency agreement does not proEide immunity from follow(on actions. Ihe signed 
statement of agreed facts and declaration of contraEention made by the Iribunal during 
the leniency application process could proEide the eEidential basis for Eictims to pursue 
follow(on actions.

OutlooA and conclusions

An 0101- the Commission signed a memorandum of understanding with the 6ecurities 
and  9utures  Commission[64]  to  enhance  cooperation  and  facilitate  the  e3change 
of  information.  Ihe  agencies  haEe  agreed  to  inform  and  consult  each  other  on 
competition(related matters that may haEe a signijcant implication for the other agency. 
?here appropriate and permissible by law- they will e3change information pertaining to 
the other agency’s functions or obvectiEes regarding releEant market participants in the 
securities and futures industry.

9urther- in addition to the e3ecuting two voint operations with the ACPC against the 
building maintenance syndicate in 010D- the Commission also signed a 8emorandum of 
:nderstanding with the ACPC[65] to strengthen cooperation and e3changes between the 
two agencies. Voth regulators haEe agreed to proactiEely refer to each other matters that 
may fall within the other’s functions- and may commence voint inEestigation to optimise 
the use of resources and enhance inEestigation effectiEeness.
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At is anticipated that the Commission will more fre/uently employ voint operations 
with other law enforcement agencies in competition inEestigations particularly in cases 
inEolEing multi(faceted allegations.

Io date- the Commission only jled one case before the Iribunal on abuse of substantial 
market power[66] in relation to the medical gases supply market in Hong Kong- alleging 
contraEention of the 6econd Conduct •ule in 0101. Ihe trial took place in Pugust 010D 
and the vudgment will likely be deliEered sometime in 010T. ?e are yet to see more 6econd 
Conduct •ule cases to be brought to the Iribunal by the Commission.

Ps discussed aboEe- the vudicial reEiew proceedings against the Commission may bring 
about much(need clarity and potentially sweeping impact on the interpretation and 
implementation of the leniency policies.

9inally- although the Ordinance has now been in force for nine years- the Commission 
has yet to decide whether further aspects of the Ordinance need to be reEiewed. At is 
thought that more controEersial issues may yet proEide the subvect matter for reEiew- such 
as introducing an economy(wide merger control scheme- establishing the right to bring 
stand(alone litigation under the Ordinance- remoEing the e3emption for statutory bodies 
and e3panding leniency protection to coEer subse/uent applicants.
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